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Supreme Court of New Dork--Oneida Cirenit. 


WEARE vr. SLOCUM. 


1. An agent to conduct a suit in a Court of Record is an Attorney-at-Law. 

2. Where A., who was not an Attorney, signed a summons “ B. (the plain- 
tiff’s name) by A. agent,” and required the answer to be served on “me,” at a 
place where A. resided, but which was not the residence of B. 

Held: That the proceeding was irregular. Ist. Because A. was not an 
Attorney, and 2nd, because the summons required the answer to be served at 
A’s residence, instead of the residence of the plaintiff. Where by setting aside 
a summons and complaint as irregular, the plaintiff would be barred of his 
right of action, by reason of the Statute of Limitations, the Court, instead of 
setting the proceeding aside, will permit an amendment to be made on pay- 
ment of costs. 


Motion to set aside the service of a summons and com- 
plaint under the following state of facts: The summons 
and complaint were served on the defendant on the 27th 
day of December, 1848. These papers were signed 
“‘ Archibald Weare, by J. G. Cramer, agent.”” And the sum- 
mons required the answer to be served in the following 
words, viz: ‘* On me, at Russia Corners, Herkimer coun- 
ty.” It appeared that the plaintiff did not reside at Rus- 
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sia Corners, but that Cramer, the agent, did reside there ; 
and it further appeared that he was not an Attorney of 


the Court. J. Benevict, for the motion. 
J. G. CRAMER, opposed. 


Grip.ey, J.—At Chambers.—This is an attempt on the 
part ofa person, who has not been admitted as an attor- 
ney, to practise as such, under the name of agent. If 
this can be done, then the law which requires a regular 
admission to authorize a person to practise becomes a 
dead letter. There is a large class of persons, who would 
hold themselves out as qualified to conduct the most im- 
portant legal controversies, and would mislead the weak 
and credulous to their ruin, were it not for the protection 
of the law, which requires as an indispensable condition 
of the right to practise, an order of the Court, founded on 
satisfactory evidence of a good moral character, and of 
sufficient learning and ability. 

It is no answer to say that many incompetent and im- 
moral persons are admitted; and therefore, that a regu- 
lar admission to practise is not a reliable test, either of 
character or capacity. 

It is true that the Courts are liable to be imposed upon 
in relation to the character of the applicant, and it is 
quite probable that they have often been too indulgent or 
too careless in admitting applicants, destitute of the ne- 
cessary qualifications to conduct suits with reasonable 
safety to the interests of their clients. This, however, 
only proves the necessity of a stricter administration of 
the rule, but furnishes no argument in favor of its repeal, 
nor any justification for its violation while it exists. 

Again, the summons required the answer to be served 
on either the agent, or the plaintiff, at Russia Corners. If 
by this was meant the agent, as is probable from the fact 
that he resided there, it is apparent from what has been 
said, that there is no law to authorize such a service. 

An agent to conduct a suit ina Court of Record is an 
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attorney at law, but Mr. Cramer was not an attorney, and 
could not regularly act as such. Butif the service was 
intended to be required to be made on the plaintiff, as is 
now argued, then the direction was false and inoperative, 
for the reason that the plaintiff did not reside at Russia 
Corners. (See the 107th section of the Code.) The de- 
fendant is therefore entitled to have the motion granted. 
But it is suggested that the statute of limitations will 
have run against the demand before another suit can be 
commenced, and I am for that reason asked to allow the 
plaintiff to amend, and I do so, upon the payment of $10 
costs. It is true that no costs can legally be allowed to 
the moving party as costs of the motion. But it has been 
held that such costs may be awarded by the Court, asthe 
terms, or as the condition of the relief granted to a party 
who is adjudged to be in default. There is, however, 
another ground on which the great injustice of denying 
costs to the moving party (however meritorious the mo- 
tion and whatever the fraud of the adverse party may 
have been, which rendered it necessary) may be avoided, 
and that is, by regarding the party as moving himself, to 
be relieved against the consequence of his own irregular- 
ity. For instance, where a defendant moves to set aside 
a writ for some defect, which is amendable, the mover is 
entitled to have the writ set aside. But inasmuch as the 
irregularity is amendable, and leave to amend would be 
granted on a direct motion for that object on equitable 
terms, the Court will regard the irregular party as mov- 
ing to amend (without a formal motion,) and will allow 
the amendment on the terms of paying costs to the mov- 
ing party. So here, the plaintiff must pay costs as a con- 
dition of being allowed to amend, just as though he had 


made a formal motion upon notice for such relief. 


Notg.—In connexion with this case it may be stated that at the December 
circuit, for Wayne county, Mr. Justice Sill refused to be bound by the decision 
of Edwards J., Devries vr. M’ Koan, 1 Code Rep., p. 6, and admitted a party not 
an attorney to appear for another ina cause on producing an appointment in 
writing, and a certificate of moral character.—Code Rep. 105. 











4° U. S. DISTRICT COURT. 


District Court of the tinited States--In Admiralty. 


FLANNERY vs. THE ONTARIO. VHILADELPHIA, DEC. 1848. 
* COLLISION.” 


Under what circumstances in case of collision a steam tow may be to blame 


in spreading itself too widely over the channel. 


Fish and Hazlehurst, for Libellant. W. G. Smith for 
Respondent. 

Kane J. The Steamer Rappahannock was descending 
the Schuylkill on the 12th of June last, having a number 
of canal boats in tow. Three of these were attached on 
each side of her guards, and four others were towed 
astern. The steamer with her ten boats occupied a space 
of 168 feet in length, by 128 feet in breadth. The wind 
and tide were with her. 

She had reached the lower part of the river, near the 
Rope Ferry, where the channel having six feet of depth 
at half tide, extends over some 450 or 500 feet in width. 
At this time the schooner Ontario was beating up, and in 
her immediate vicinity. Both did what was in their pow- 
er to prevent collision; but in the judgment of the ex- 
perienced ship masters, who favored me with their advice 
as assessors, a collision had become inevitable. The re- 
sult was, that the schooner struck one of the canal boats 
in tow of the steamer, and sunk her ; and this libel is filed 
by the proprietor of the sunken boat to recover his dam- 
ages. 

As no blame is imputable to either party, other than is 
implied in this statement of the facts, the case would at 
first seem one of those in which by the maritime law each 
party bears his own loss. But, viewed more closely, there 
are circumstances connected with it which might justify 
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the application of a still severer rule against the com- 
plainant. 

I readily agree that some of the rules which are oblig- 
atory on ordinary steamers when meeting sail vessels, are 
inapplicable to steam tugs engaged in towing. The su- 
perior control over her movements, which belongs to a 
steamer, her power to vary or arrest, or even reverse her 
course at pleasure, and which enable her generally to 
avoid collisions, do not belong to the steam tug, which 
gives a secondary impulse to a fleet either attached to 
her sides or following in her wake. The momentum of 
the system, of which, under such circumstances, she 
forms part, may be altogether too great for sudden con- 
trol. In a case, therefore, where the steam tug had 
neglected no precaution, I should be unwilling to hold 
her liable to the same extent or under the same law as a 
detached steamer. 

But to exempt herself from liability on this score, she 
must be careful not to heighten the risk of herself and 
others by any want of prudence either in the disposition 
of her convoy or in the manner of navigating it. The 
number and size of the vessels which she takes in tow 
should have careful relation to her power of regulating 
their movements, and to the nature of the voyage, the 
number of vessels to be passed or encountered by the 
way, and the facilities of the particular navigation. On 
the open bay, or in some of the comparatively unfrequent- 
ed sounds and inlets of the coast, she may occupy a larger 
space, and move with less anxious caution, than in the 
narrow, eccentric and crowded channel of a river like the 
Schuylkill. Where the voyage is necessarily attended 
by special hazards, she must sedulously avoid enhancing 
them. The state of the tide and of the wind are to be re- 
garded, because these may be such as materially to impair 
her effective power. Where the channel becomes more 
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tortuous or difficult, and other vessels are approaching, 
she should take that position in the river which may best 
allow them to pass her, moderate her speed, and stand 
ready in case of emergency to cast off from her guards 
and let her whole train of boats pass astern. 

The steamer in this case, and her train, including the 
complainant’s boat, engrossed a much greater portion of 
the river than they had a right to. The wind and tide 
were with them, and the moving mass under their influ- 
ence as well as that of steam, was undoubtedly too great 
to be at once arrested or adequately controlled by any 
action of the steamer’s engine. 

The captain of the steamer did his best, no doubt, to 
avert the accident, when he found himself close on the 
schooner ; but it is plain, also, from the evidence, that the 
schooner could not then escape the collision by any effort 
of seamanship. Without invoking the rule, therefore, 
which denies recourse to the libellant where no imme- 
diate blame is imputable to the other party, I dismiss the 
libel on the ground that the steam tow was to blame in 
spreading itself so widely over the channel. 

The gentlemen who heard the case with me, and whose 
familiarty with the subject of our river navigation gives 
great value to their suggestions, have communicated to 
me a few rules, which, if generally observed, may in a 
great degree prevent such accidents as the one we have 
been considering. I have, of course, no right to prescribe 
them as imperative: but they seem to me so reasonable, 
that, as at present advised, I shall adopt them for my guid- 
ance in cases hereafter to arise. They will be appended 
to this opinion. 

The decree of the Court is for the Respondent, but in 
consideration of the peculiar circumstances, it will not 
carry costs. 

Per Cur. Decree accordingly. 
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Rules proposed by captains Gulager and Pedrick, re- 
ferred to in the foregoing opinion : 

We have carefully considered the subject of the colli- 
sion occurring upon the river Schuylkill, and would re- 
spectfully suggest the following regulations, as proper to 
be observed in the navigation of that river, with the view 
of diminishing their frequency : 

1. That all steam tow boats, bound up or down said 
river with vessels in tow, be required to keep as near the 
right hand or starboard shore as their respective drafts 
of water will permit. By this arrangement vessels bound 
up the river in tow of a steam boat, will keep nearest the 
eastern shore, and those bound down to the west; leav- 
ing the mid-channel for sailing vessels. 

2 That in consequence of the general narrowness of 
the channelof the Schuylkill, steam tow boats should avoid 
placing more than one vessel on each side or abeam, but 
shall tow the remainder astern. 

3. That sailing vessels be prohibited from passing be- 
tween the tow boats so employed and the shore they oc- 
cupy, as above mentioned. 

4. And as it frequently occurs, that several vessels 
bound in the same direction are obliged to pass near to 
ach other when sailing on opposite tacks, beating to 
windward in narrow channels, and much damage by col- 
lision takes place in consequence of neither vessel being 
willing to lose ground by giving way ; we recommend that 
the law of the English waters be adopted in such cases, 
viz: That the vessel on the starboard tack keep her wind, 
or not alter her course ; but the vessel passing her on the 
opposite or larboard tack, shall if necessary keep away, 


and pass astern of the vessel first mentioned. 
Respectfully submitted, 
C. GULAGER, 
S. PEDRICK. 


Phil’a., December 2, 1848. 
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Court of Errors and Appeals of New Jersen. 


APRIL TERM, 1848. 


CONOVER, APP. v. WRIGHT, RESPONDENT. 


Appeal from the Decree of the Chancellor. 


1. The statute of limitations of New Jersey, (Rev. L. 411 § 10, Rev. Stat. 95 
§ 11,) applies to the action of dower, and may be pleaded in equity as well as 
at law. 

2, When a bill does not state any circumstances to take the case out of the 
statute, the plea may he a pure plea. 

3. It is not required to be accompanied by an answer when the bill simply 
contains the formal allegation in regard to title papers, usual in bills of dower, 
in order to bring them within the jurisdiction of a Court of Equity. 


The respondent, on the 9th of July, 1846, filed her bill 
of complaint in the Court of Chancery against the appel- 
lant, in which she sought to recover dower in certain lands 
in his possession. The bill stated the seisin in fee of 
her former husband Barzillai Wright, a sale by the Sher- 
iff of his interest to the appellant, and that after such sale 
her husband died on Ist day of March, 1836, leaving the 
complainant him surviving entitled to dower in the said 
freehold premises. 

The defendant pleaded in bar that the said Barzillai 
Wright died above twenty years before the filing of the 
said bill or service of process, and that the right or title 
and cause of action, if any, of the complainant accrued 
above twenty years before the filing of the said bill or 
service of process; and, therefore, that the defendant 
pleaded the statute of New Jersey, entitled, &c. 

The cause was heard before the Chancellor upon bill 
and plea, under an agreement, that if the plea should be 
allowed by the court, it should be considered as proved, 
and a final decree made thereon. 
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The Chancellor, after argument overruled the plea of 
the defendant with costs, and from this order the defend- 
ant appealed. 

CARPENTER, J., delivered the opinion of the Court. 

Whether Courts of Equity act in obedience, or in mere 
analogy to the statutes of limitations, it has become a set- 
tled rule that they will apply them in similar cases within 
the sphere of their jurisdiction, equally with courts of 
law. They have always felt themselves bound by the 
spirit and meaning of these statutes, and ordinarily act 
in conformity to them. In cases concurrent with a reme- 
dy at law they always allow them to be pleaded, and a 
party is not permitted to evade their effect by resorting 
to another forum. Angell on Limitations, Ch. 3. p. 24; 
Saxton 691. 

The objection, it would seem, may be taken by demur- 
rer to the bill, if so framed that it appears on its face, and 
no attendant circumstances are stated which will obviate 
it. If the objection does not appear on the face of the 
bill, as in the present instance, it may be taken by way 
of plea, or by way of answer. When the objection is 
raised by way of plea to a bill which does not state any 
circumstances to take the case out of the statute, suchas 
fraud, &c., the plea may be a pure plea; though other- 
wise, if the bill should charge a fraud which had not been 
discovered within the period named in the statute. In 
such case the plea should be accompanied by an answer, 
answering and denying the circumstances of fraud alleged 
in order to avoid the bar. Story Eq. Pl. § 503; Ib. §§ 751, 
754. The bill in this case is in the ordinary form of 
a bill for dower. The death of the husband is alleged 
within the period mentioned in the statute. No unusual 
circumstances of equity jurisdiction are stated. It alleges 
no matter of concealment in order to avoid the operation 
of the statute ; no ignorance of her rights is pretended by 
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the complainant. The bill contains nothing beyond the 
formal allegation in regard to title papers always found 
in such bills, for the purpose of bringing, what is ordina- 
rily a mere legal right, within the jurisdiction of a Court 
of Equity. If the statute applies to dower, the defence 
seems to have been properly raised by the plea filed by 
the defendant. 

But it has been urged upon the part of the Respondent, 
that the 10th section of our statute of limitation, (11th in 
the Revision,) does not apply to the action of dower, and 
consequently cannot be pleaded either at law or in equity ; 
and such is the view taken by the Chancellor. One sec- 
tion of our act copied from the English statute of 21 — ae. 
1 c. 16 sec. 1, bars the right of entry into any lands, &e., 
unless made within twenty years next after such right or 
title shall accrue. The widow has no right of entry until 
dower assigned, and the statute (21 Jac. 1) in England, and 
similar statutes in this country, have therefore been con- 
strued not to apply to the action of dower. It applies 
only to a right of entry, and therefore, by its terms is in- 
applicable to the action of dower which is founded, not 
onaright of entry, but upon an inchoate right to have 
the one-third part of any lands of which the husband had 
been seized at any time during coverture set off, and as- 
signed to her. 

But the next section (Rev. L. 411 § 10) goes further 
and enacts “that any real, possessory ancestral, mixed 
or other action, for any lands, &c., shall be brought or in- 
stituted within twenty years next after the right or title 
thereto, or cause of action shall accrue, and not after :” 
with a saving clause in favor of infants, feme coverts and 
insane. It, in very terms, applies to all actions for the re- 
covery of lands, tenements and hereditaments, and it is 
difficult to see how it can fail to apply to the action of 
dower. It bars not the right of entry merely, but any ac- 
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tion brought for the recovery of land, &c. Land is sought 
to be recovered in this action, and the widow’s title be- 
comes absolute on the death of the husband. By the 
statute of Magna Charta, the heir has forty days within 
which to assign dower, a provision incorporated into the 
third section of our act relative to dower. If not assign- 
ed within that period the tenant becomes guilty of a de- 
forcement and liable in an action of dower. The widow’s 
title and her right of action then accrue, the possession 
of the tenant as against her becomes adverse, and the 
statute begins to run. 

It is true, lapse of time is not enumerated in the statute 
relative to dower as a bar to the action, and obviously be- 
cause it naturally falls within another classification. Par- 
ker v. Obear, 7 Metce., is a decision upon a statute very 
analagous to our own, but that decision may well be sus- 
tained upon the ground that in Massachusetts the widow’s 
cause of action does not accrue at the death of her hus- 
band, but only from the time of demand made. Here a 
demand is not necessary in order to support the action, 
although it may be important as affecting the amount of 
damages. ‘Taking a different view from the Chancellor 
of the policy of the statute, and holding the action of 
dower to be not only within the letter, but the meaning 
and!spirit of the statute, we are unanimously of the opin- 
ion that his decree must be reversed. 

The decree is reversed with instructions to enter a de- 
cree for the defendant, with costs in the Court below. 
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Supreme Court of Illinois. 
DECEMBER TERM, 1848, AT MT. VERNON. 
From the Western Legal Observer. 


LEONARD WHITE et. al., Plaintiffs in Error, 7 BY WILSON, Defendant 
in Error. 


ERROR TO HARDIN. 


An affidavit in an attachment suit set forth “that the said White and Sloo 
were about to remove their property from this State to the injury of Wilson.” 
This fact was traversed by plea in abatement, and under this issue, the defend- 
ant offered to prove that one of them had sufficient unincumbered personal 
property in the State to discharge the plaintiff’s demand. The evidence was 
objected to and excluded by the Court: Held, that the Court erred in exclu- 


ding the evidence. 

To sustain an attachment on the ground that the debtor, “is about to remove 
his property from this State to the injury of such creditor ;” two things must 
concur; First, the debtor must be about to remove his property from the State, 
and Second, such removal, if effected, must be to the injury of the creditor.— 
The single fact that he is about to remove his property from the State will not 
justify a creditor in seizing it by attachment. 


Attachment, in the Hardin Circuit Court, brought by 
the defendant in error against the plaintiffs in error, and 
heard before the Hon. William A. Denning, and a jury, at 
the term, 1848, when a verdict and judgment were 
rendered for the plaintiff below for $208 574. 

The facts material to the issue are adverted to by the 
Court in their opinion. 

W. B. Scates, for the plaintiffs in error. 

1. The statute predicating an attachment upon the re- 
moval of property to the injury of another does not contem- 
plate nor intend that every removal of property in the 
fair and regular course of commerce and trade is to the 
injury of creditors. 

2. It being in proof that plaintiffs had been for some 
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time previous in a regular course of trade with the com- 
pany to whom the iron was sold, and this iron, even if 
belonging to them, being about to be removed in such 
regular course of trade—any evidence tending to show 
the individual solvency, within the jurisdiction, of one of 
the partners, whose property would be liable upon failure 
of partnership effects, would rebut and disprove the alle- 
gation of injury in the affidavit and issue. 

3. They were material allegations in the affidavit, and 
traversed by the plea, that the property belonged to plain- 
tiffs; that it was about to be removed; and that that re- 
moval was injurious to the defendant. He cannot select 
any particular property and maintain that its removal will 
injure him so as to sustain an attachment, whilst other 
property, partnership or individual, remains within the 
jurisdiction, which may be reached by a general judgment 
upon personal service, and which could have been had in 
this case. 

This is a new clause in the attachment law and ought to 
receive a sound and equitable construction, which will 
not interrupt the fair course of trade, and so work injus- 
tice. Rev. Stat. 63, § 1. 

T. G. C. Davis, for the defendant in error. 

The opinion of the Court was delivered by TRUMBULL, J. 

Wilson commenced an action of assumpsit by attach- 
men against White & Sloo, as partners. The attachment 
was levied upon a quantity of pig iron. The affidavit, 
upon which the writ of attachment issued, after setting 
forth the nature and amount of the indebtedness, alleged, 
‘that the said White & Sloo were about to remove their 
property from this State to the injury of Wilson.” The 
plaintiffs in error filed a plea in abatement traversing the 
fact of their being about to remove their property from 
the State to Wilson’s injury. The issue upon this plea 
was found against the plea, and judgment entered that 
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plaintiffs in error answer over, which they did, by filing a 
plea of non assumpsit, the issue upon which being deter- 
mined against them, judgment was rendered in favor of 
the defendant in error for $208 574 

All the evidence before the jury upon the trial of the 
issue in abatement is preserved by bill of exceptions.— 
This evidence shows that the plaintiffs, previous to the 
commencement of this suit, had been engaged in making 
pig iron in the county of Hardin, and in trading with a 
firm in Cincinnati or Louisville. Some fifty tons of pig 
iron, being all the personal property which the plaintiffs 
owned in said county at that time, was attached. The 
plaintiffs in error offered to prove by one Robinson, that 
one of them owned a large amount of personal property 
in this State free from any incumbrance, and more than 
sufficient to discharge said Wilson’s demand, which testi- 
mony was objected to by the defendant in error and ex- 
cluded by the Court as improper. This decision of the 
Court is assigned for error, and it is the only question be- 
fore us, the other errors having been abandoned upon the 
argument. 

Admitting that the plaintiffs were about to remove the 
property attached from the State, the question is, wheth- 
er the testimony of Robinson should not have been per- 
mitted to go to the jury as tending to show that such 
removal would not operate to the injury of Wilson. 

The provision to the eighth section of the Attachment 
Act authorizes a plea in abatement traversing the facts in 
the affidavit, and the issue in this case was proper. In 
determining upon the relevancy of the testimony offered, 
it becomes necessary to put a construction upon that 
clause of the statute permitting a creditor to sue out an 
attachment when his debtor ‘is about to remove his prop- 
erty from this State to the injury of such creditor.” To 
sustain an attachment under this provision of the statute 
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two things must concur: frst, the debtor must be about 
to remove his property from the State, and second, such 
removal, if effected, must be to the injury of the creditor. 

The single fact that a debtor is about removing his prop- 
erty from the State will not justify a creditor in seizing 
it by an attachment; if it would, dealers in the produce 
of the country, and who are engaged in forwarding it to 
markets out of the State, would hold their property at all 
times and while engaged in their ordinary business, liable 
to be seized by attachment to the great embarrassment 
of the trade and commerce of the country. It cannot be 
supposed that the Legislature intended to put into the 
hands of every creditor the means of so greatly annoying 
his debtor, and interrupting the ordinary business of the 
country, unless the acts of the debtor were calculated in 
some way to prove injurious to the creditor’s rights. Why 
should a creditor be permitted to harass his debtor by a 
proceeding that can do the creditor no good, while itmay 
do the debtor great harm? The process by attachment 
was never designed to be used where the creditor could 
reach the person and property of his debtor by the ordi- 
nary Common Law process, but only in cases where the 
debtor resides out of the State; or is about placing his 
property beyond the reach of his creditor proceeding in 
the ordinary way. It became, then, material to inquire in 
this case whether, if the property about to be removed by 
the plaintiff, had been taken out of the State, such remov- 
al would have operated to the injury of the creditor. How 
was this to be ascertained? We answer, from the cir- 
cumstances of the case. Another provision of the statute 
authorizes an attachment to issue when a debtor is about 
to depart from the State, with the intention of having his 
effects removed from the State. How is this intention to 
be made to appear? By the acts and declarations of the 
debtor, and all the various circumstances by which men 
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judge of each others’ intentions. So, in this case, any 
facts or circumstances tending to show that the attaching 
creditor would not be injured in the collection of his claim, 
by the removal from the State of the property which 
plaintiffs were about to remove, were proper to be given 
in evidence upon the issue inabatement. Such were the 
facts which the plaintiffs proposed to prove by Robinson. 

If Sloo, one of the plaintiffs, had an abundance of un- 
incumbered property within the State to satisfy the claim 
of Wilson, and out of which he could make his debt, it 
was surely a circumstance tending to show that the re- 
moval from the State of the particular property attached, 
in the regular course of business, was not to the injury 
of the attaching creditor. The joint property of the firm 
of White & Sloo and the individual property of the mem- 
bers of said firm were both liable to be taken in satisfac- 
tion of the defendant’s claim, and the plaintiffs offered to 
show that the individual property of Sloo was more than 
sufficient for that purpose. This they should have been 
permitted to do in support of their plea in abatement, and 
because they were not, the judgment of the Circuit Court 
is reversed and the cause remanded for a new trial upon 
the issue in abatement. 

Judgment reversed. 


Circuit Court of the U.S. for the District of Illinois. 
SPRINGFIELD, DECEMBER TERM, 1848. 
ARROWSMITH v. BURLINGIM. 


The Statute of Illinois of 1838-9, “ to quiet possession and confirm titles to 
land,” is not a limitation law. It is a Legislative conveyance and adjudication 
of one man’s land to another, and therefore unconstitutional. 


Ejectment for a quarter section of land in Adams coun- 
ty, Illinois. 
Pore, J., delivered the opinion of the Court, from which 
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we make the following extract taken from the Western 
Legal Observer, Vol. 1, p. 50. 

Is the defendant protected by the statute of 1838-9 « to 
quiet possession and confirm titles to land?’ The de- 
fendant contends that it is in effect a limitation law. If 
not, that it is within the competency of the Legislature to 
act upon the right in this manner so as to divest it. So 
much of the Act as is material to this controversy is as 
follows, viz: 

‘Every person in the actual possession of lands and 
tenements under claim and color of title made in good 
faith, and who shall for seven successive years continue 
in such possession, and shall also during said time pay all 
taxes legally assessed on such lands and tenements, shall 
be held and adjudged to be the legal owner of said lands 
and tenements to the extent and according to the purport 
of his or her paper title.” 

Is it a limitation law? It does not profess to be one 
cither in its title or body. But it is said at the bar, that 
limitation laws have their origin as to real actions on the 
assumption of abandonment. No adjudged case or dictum 
in support of it has been shown, and none is believed to 
exist ; but abundant authorities can be shown to the con- 
trary. (See Blackstone’s Com. 188, and following pages.) 
That position, then, is dismissed with the remark that it 
is more ingenious than solid. 

It is, then, a legislative conveyance and adjudication of 
one man’s land to another. The land passes against all the 
world not enumerated in the saving clauses. The dives- 
ture is declared to depend upon the act of another, not 
for any fault of omission or commission in the true owner, 
who is not required to improve the land nor to pay the 
taxes; and if he did pay the taxes regularly, it would not 
save his property. Can legislatures in this enlightened 

VoL. vi11.—No. 24. 
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age, with written constitutions to restrain them, take from 
one and give to another his property with or without 
compensation? It is only necessary to state the proposi- 
tion in its nakedness to meet refutation. 

But the great question must be met fearlessly, but with 
a profound sense of the responsibility incurred by a judge 
when he interposes the «gis of the law in defence of a 
citizen whose property is divested bya legislative act, 
which imputes to him no blame, and holds out to him no 
recompense for his loss. This act requires of him noth- 
ing, nor does it hold out threats of forfeiture for the doing 
or not doing anything ; but gives his property to another 
in terms on specified conditions. 

Is it within its constitutional powers? A slight glance 
at the construction of society may be not without profit in 
the solution of the problem. Man was sent into the world 
by his Maker to seek his happiness; furnished with a 
code of laws, enacted by an all-wise and benevolent God, 
implanted in his heart. Although those laws were per- 
verted by imperfect man, their perfect beauty and adap- 
tation to the moral government of the world is in a con- 
stant course of development as christianity, civilization 
and true knowledge advances. His rights and obligations 
had and have their existence in that law. But man’s 
happiness was insecure in his insulated condition. He 
was inspired with social tastes. The social state promised 
inereased happiness in the security it would aflord to his 
person and property. Hence the social compact. In this 
compact it was agreed that man should surrender as many 
of his natural rights as was deemed conducive to the gen- 
eral good, and received in return the engagement of the 
society to protect him in his person and property. And 
for the surrender of the natural right to take redress for 
wrongs in his own hands, the society agreed to afford him 
suitable remedies for the injuries he might be exposed to. 
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These obligations imposed upon the society the duty to 
establish a government; a legislature, to prescribe rules 
of conduct ; a judiciary, to expound them ; and an execu- 
tive to enforce them. 

It would be unprofitable to give here an exposition of 
the origin and progressive changes in the titles to real es- 
tate in England. It is sufficient to say, that, until the 
latter part of the seventeenth century, they differed wide- 
ly from ours. With us the tenure is free and common 
socage; the tenure of a freeman. And a freeman may 
buy and sell at his pleasure. This right is not of so- 
ciety, but from nature. He never gave it up. It would 
be amusing to see a man hunting through our law books 
for authority to buy or sell, or to make a bargain. The 
search would be vain. Society indeed may prohibit the 
making contracts injurious to the common good. This is 
a salutary restraint upon his natural right. No grant is 
needed. Rights are from nature. Titles and remedies 
are the invention of society. The latter are changeable 
at the will of the legislative department. Remedies may 
be granted or withheld; and as the legislature has none 
over it, there is none to control it. But the former—rights 
—are sacred, and cannot be invaded but by upturning th 
first principles of society; without violating the grea 
nay the only object and conditions of the social compact 
Magna Charta only asserted first principles. So the arti- 
cles of the constitution of this and other States are only 
recognitions of those principles that uphold all free gov- 
ernments ; the violation of which would dissolve the ob- 
ligations of obedience. 

In this enlightened age no government dare do it, with- 
out incurring a moral responsibility that no man will dare 
encounter. The omnipotent Parliament of Great Britain 
dare not. 

This act is so fraught with disaster to the country in 
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the insecurity of property, &c., that this Court must as- 
sume that the Legislature was not aware of a tithe of the 
evils they were entailing on the country if this law were 
sustained. The principle embraced and put forward in 
the law is at war with freedom. For the man isa slave 
whose property is unsafe. This act presents a strong 
anomaly. Ifthe plaintiff had committed a crime causing 
forfeiture, his property could not be taken from him but 
upon a judicial decision; but for no imputed fault it is 
taken from him by this act without atrial. Hence, in the 
argument, the defendant’s counsel earnestly repelled the 
idea of forfeiture in this case. The United States sold 
their lands for a full price, and gave a grant in fee simple 
unconditionally. It is under a grant of this kind that the 
plaintiff claims. Incase of actual settlers, full payment 
of the land must be made, and all the favor they have is 
in the right of pre-emption. In this case the State of II- 
linois gives without price that which is not hers, but a 
citizen’s. ‘No person shall be disseized of his freehold, 
&c., unless by the judgment of his peers or the law of 
the land.” This is only declaratory of first principles.— 
The only value of it is to restrict the government to a 
particular mode of divesting the title. “ The judgment of 
his peers or the law of the land.” The authorities agree 
that this must be done through the courts. 





Supreme Judicial Conrt--Maine. 
MASON v. MASON. 


Assumpsit will not lie by one tenant in common against another for rents 
and profits of the common estate. 

The parties to this action were tenants in common of a 
parcel of land, of which the defendant was in possession. 
The plaintiff undertook to cut grass upon the premises, 
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but was forbidden by the defendant, who cut it himself. 
The plaintiff afterwards brought an action of assumpsit 
(declaring in a count for money had and received,) for one 
half of the income of the land. The defendant objected 
that assumpsit would not lie by one tenant in common 
against another for the rents and profits of the common 
estate. 

Howard and Shepley, for the plaintiff. 

Fessenden, Deblois, and Fessenden and True, for the 
defendant. 

The Court (by SHepcey, J.,) sustained this position, 
denying the position of the plaintiff that an action of ac- 
count would lie, and therefore assumpsit would lie also.— 
An action of account will not lie, at common law, by one 
tenant in common against another, and the statute of 
Anne, which altered the common law, gave the action of 
account only where one tenant in common received more 
than his just share as bailiff, And in England, under this 
statute, it has been decided that the tenant, who takes 
the income merely, is not liable in an aetion of account; 
he must be the bailiff of the other tenant, and, as such, 
receive more than his share, There is no case in which 
an action of assumpsit has been sustained on any different 
principle, and none can be sustained unless money has 
been actually received, or one tenant holds the share of 
the other as bailiff. The case of Munroe v. Luke, (1 Met. 
459,) was decided on this principle. The defendants, in 
that case, took the whole rents and profits in money. 

Judgment for defendant.—] M. L, R, 120. 
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Supreme Court of Ceunessee--September Cerm, 1648. 


Reported for the Knoxville Tribune by O. P. Temple and 
kh. H, Armstrong, Esqrs. 


UNION BANK OF ‘TENNESSEE, Plaintiff in Error, rs. C. M. MeCLUNG, 
Executor, &c., and C. WALLACE, Defendants in Error. 

This was an action of debt, commenced originally by 
the plaintiff in error, in the Circuit Court of Knox coun- 
ty, ona promissory note for $3,690, due four months from 
July 30th, 1844, against H. L. McClung and William B. 
French, the makers, and the defendants in error, as en- 
dorsers of the note. The said makers put in simply a 
piea of payment; and the defendants in error, among 
other pleas, put in by them separately, relied in their de- 
fence, on the evidence upon the plea that the bank, the 
holder and legal owner of said note, contracted and agreed 
for a valuable consideration with the said makers to give 
them further indulgence and to delay the time of the pay- 
ment of the same, which indulgence and delay was ac- 
cordingly given, all of which was without the consent and 
concurrence of the said defendants. This plea was plead- 
ed by both of the defendants in error, separately also. 

On the trial of the cause in the Circuit Court, there 
was evidence before the jury (as appears from the bill of 
exceptions,) to this effect: That after the note was pro- 
tested, which was the 3rd of December, 1844, other due 
and legal notice of the same was given to all the parties 
concerned—it was permitted to remain in bank without 
any further proceedings thereon, until the 22d of Septem- 
ber, 1845, when Hugh L. McClung, one of the makers, 
learning that the bank directory were not satisfied with 
the notes remaining so, addressed them a written com- 
munication, in which he represented to them, that he 
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hoped soon to be in a condition to pay the note without 
suit, and asked that it should be put out for collection 
until he had further time in which to provide for its liqui- 
dation. The directory took no action upon this commu- 
nication, but permitted the note to remain without suit, 
or other proceeding thereon, until the 23d of May, 1846, 
when Hugh L. McClung, learning that the directory were 
arranging to institute suit upon this as well as other 
claims due the bank, addressed them another letter, ask- 
ing further time, and stated that he had assurances that 
he would realize sufficient means with which to pay the 
note before the lapse of another term of the Circuit 
Court, and that he greatly desired to arrange the claim 
without suit. The directory took no action upon the con- 
tents of this letter, further than on the 26th of May, 1846, 
they made an order upon the banks’ books to the effect 
that the note should not be then sued upon, inasmuch as 
some of the parties were not in the county, so that pro- 
cess could be served on them, provided the bank direc- 
tors should think the safety of the claim would not be 
jeoparded by the delay. It was further proved by the 
cashier of the bank, that Hugh L. McClung had another 
note in bank besides the one sued upon, that before the 
maturity of either, he had expressed apprehensions to 
him (the cashier) that he would be unable to meet them, 
and he requested through the cashier, that the directory, 
in the event the notes were protested, would permit them 
to remain in bank without suit, and that they would allow 
him to pay the regular calls upon them without the ordi- 
nary forms of a renewal, and exempt him the said H. L. 
McClung from the consequences of a dishonor in bank by 
means of the protest. The cashier communicated this 
proposition to the board, and they took no formal action 
upon it, but it seemed to be a tacit understanding among 
the directory, that said McClung was exempted from the 
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rule of said bank, which dishonors its debtors after pro- 
test, and another paper was renewed or discounted with 
said McClung’s name upon it after these notes were pro- 
tested. The said McClung also paid some of the calls on 
his other note, which is not the foundation of this suit; 
but the cashier stated that there never was any agree- 
ment with M’Clung not to bring suit upon his notes at 
any time the directory might choose to do so. 

This was substantially the evidence. The jury render- 
ed a verdict in favor of the bank for the amount of the 
note with interest against the makers ; but found in favor 
of the defendants in error. Whereupon the plaintiffs 
moved the court for a new trial as to the defendants in 
error, which the court refused to grant, but entered up 
judgment according to the finding of the jury, And from 
which judgment the plaintiffs prayed and obtained an ap- 
peal as to the defendantsin error only. In the Supreme 
Court the attornies for the defendants in error moved to 
strike the cause from the docket, because the appeal had 
been prayed and granted as against them alone, without 
joining their co-defendants in the court below. 

J. M. Welcker and T. A. R. Nelson, for plaintiff in er- 
ror; Wm. H. Sneed and Horace Maynard for defendants, 

TurR_ey, J., delivered the opinion. Held, that a mo- 
tion for a new trial can be legally made against a part of 
the defendants in favor of whom a verdict had been ren- 
dered, though the verdict in favor of the plaintiff against 
the other defendants was not set aside. The appeal in 
this case was properly taken. 

That the delay stated and proved was sufficient to dis- 
charge the endorsers of their liability. It is not necessa- 
ry that there should be a positive agreement to accept of 
the proposed terms of contract. An implied one will do, 
as in the above case, when the parties acted upon the 
proposed terms in the manner they would have done pro- 
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vided there had been an express agreement to the same 
effect. 

The jury were right in finding the verdict they did— 
they were supported by sufficient proof. The Circuit 
Judge committed no error in refusing a new trial. 

Judgment affirmed. 


Supreme Court of OGio. December, 1847. 


Cushing Thomas v. Henry Cronise—Chancery—Seneca. 
ReaD, J., Held that where a deed of land has been exe- 
cuted upon the consideration of a bet upon the result of 
an election and delivered, the parties being in pari delicto, 
the Court will not set aside the deed, but will leave par- 
ties as it finds them. Bill dismissed. 

Wm. Chesnut v. Lessee of Margaret Shane—Error—Ross. 
BIRcHARD, C. J., Held, that a deed of a married woman 
is valid and passes her estate where there exists no other 
objection than that the justice in certifying the acknowl- 
edgment, has omitted incorporating into the certificate 
the statement that before and at the time of her making 
such acknowledgment, he made the contents known to 
her by reading or otherwise. 

2. Thatan act of the Legislature that divests vested 
rights, that violates contracts, or that assumes to control 
or exercise judicial powers, is unconstitutional and void. 

3. That the act of March 9, 1835, is not liable to either 
of these objections and is a valid law. 

4. That a confirmatory act which merely assumes to 
cure an informality in the certificate of the magistrate, 
creating no new title and affecting no right but such as 
equitably flows from the grantor, that merely accomplish- 
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es what upon the principles of natural justice ‘a court of 
chancery ought to decree, may have a retrospective oper- 
ation, when the manifest design of the Legislature was 
that it should thus operate. 

5. That in construing ancient statutes, contemporaneous 
construction as evidenced by usage will not be departed 
from without most cogent reasons, and if the construction 
be doubtful, usage will control. 

The cases of Connell v. Connell, Good v. Zercher, Med- 
dock v. Williams, and Silliman v. Cummins, overruled, 
and in the case at bar the judgment below reversed. 

Franklin Holliday et. al. vy. Franklin Bank of Columbus 
et. al—Chancery—Knox. Reap, J., Held that where 
there is a senior judgment not levied within the year, a 
junior judgment and levy which gives it preference, and 
an infervening mortgage which holds as against the junior 
judgment, the senior judgment shall be first satisfied ; 
next the mortgage ; and that the junior judgment is post- 
poned to both. 

2. That a mortgage has no effect either in law or equi- 
ty previous to its delivery to the Recorder of the county 
for record. 

3. That where a mortgage is delivered to the recorder 
for record on the first day of Court, but previous to the 
hour at which the Court actually convenes, it will prevail 
against the lien of a judgment rendered at the same term, 
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Supreme Court of the United States. 


AT WASHINGTON, FEBRUARY 7, 1849. 
SMITH v. TURNER.—NORRIS wv. CITY OF BOSTON. 


The power of Congress te regulate commerce is exclusive. 

Statutes of the several States which impose a taux upon passengers arriving 
from abroad, are unconstitutional, although States may pass quarantine laws, and 
impose penalties and exact paymeut of expenses, such laws uot being regula- 
tions of commerce. 

These were two cases from New York and Massachu- 
setts, and the question arose in each upon the validity of 
the ‘alien passenger” tax as imposed by their respective 
statutes. In the first case the commissioner of emigration 
sued the owners of a vessel arriving at the port of New 
York in 1844, for the amount due on the whole number 
of passengers in the ship, at one dollar per head. This 
was in conformity to a law of the State of New York.— 
The defendant’s demurrer set forth that this law was a 
“regulation of commerce,” and therefore unconstitution- 
al. But the Supreme Court and Court of Errors over- 
ruled the demurrer and gave judgment against the de- 
fendant. The case came before the Supreme Court upon 
a writ of error. The other case Norris v. City of Boston, 
was an action of assumpsit for money had and received, 
to recover thirty-eight dollars, the amount paid by the 
plaintiff to Calvin Bailey, the regularly appointed board- 
ing officer, (appointed by the city council of Boston, 
agreeably to stat. 1837, ch. 238,) and the ordinance of the 
city. This case was argued at the Court of Common 
Pleas, October Term, 1839, uponfan agreedjstatement of 
facts, where it was held by Wiuiams, C. J., that the 
statute (ut sup.) was constitutional, and the plaintiff be- 
came non-suit. To this'ruling he alleged exceptions, and 
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the case was argued before the Supreme Court of Massa- 
chusetts, at the March Term, 1841, and an opinion, 4 Met. 
282, delivered at the next March Term, sustaining the 
constitutionality of the Law.* This case was likewise 
carried up on a writ of error. 

In the New York case, Ogden and J. Prescott Hall, for 
the plaintiffs in error, Willis Hall and John Van Buren 
for the defendants in error. 

In the Massachusetts case, Webster and Choate, for the 
plaintiffs in error, Davis and Ashmun, for the defendants 
in error. 

McLean, J., delivered the opinion of the Court. 

There are two questions: 1. Is the power of Congress 
to regulate commerce an exclusive power? 2. Is the stat- 
ute of New York a regulation of commerce? It is admit- 
ted that the States have not parted with any power, 
except by express grant in the constitution, or by neces- 
sary implication. All powers which concern our foreign 
relations belong to the federal government exclusively.— 
A review of the opinions of judges in all the cases in 
which the question has arisen, leads to this result. There 
cannot be a concurrent power in two sovereignties to reg- 
ulate the same subject. It would invole an absurdity, 
and produce inevitable collisions. The power, then, over 
commerce, is exclusively vested in Congress. 

Is the law of New York a regulation of commerce? 
The States may guard against the introduction of any 
thing which may affect the health or morals of their citi- 
zens ; but they are limited to what may be absolutely ne- 
cessary for that purpose. Commerce includes navigation 





“We subjoin § 3 of this act. “No alien passengers, other than those spoken 
of in the preceding section, (i. e. such lunatics, idiots, paupers, &c., for whom 
bonds are required,) shall be permitted to land until the master, owner, con- 
signee, or agent of such vessel, shall pay to the regularly appointed boarding 
officer, the sum of two «lollars for each passenger so landing, and the money 80 
collected shall be paid into the treasury of the city or town, to be appropriated 
as the city or town may direct, for the support of Fi paupers.” Stat. 1837, 
eh. 238. 
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and intercourse, as well as the exchange of commodities, 
and therefore includes the transportation of passengers. 
To encourage foreign emigration was part of the early 
policy ofour government; and a large amount of tonnage 
has always been engaged in the carrying of passengers. 
Pilot laws are regulations of commerce, and the State 
laws have become the laws of Congress by adoption.— 
The act of Congress expressly adopts them. They are 
not laws by force of any State power. <A State may do 
many things which affect commerce,—though it may not 
regulate it. It may tax a ship belonging to a citizen ; 
but itis then taxed as part of the general property of the 
State. The act of New York is called a health law. The 
funds collected are called hospital money. But it is diffi- 
cult to see how it can be a health law. Part of the funds 
go to support institutions for juvenile offenders, and it 
might as well be applied to all the general purposes of 
the State. It might be increased so as to pay all expenses. 

The decision in the case of The New York v. Miln, 1t 
Peters, S. C. R. 102, is entirely consistent with these 
views. That case was decided upon the ground that the 
law only operated within the State of New York. It im- 
posed no obstruction to commerce nor did it cause any 
delay. 

The transportation of passengers is regulated by acts 
of Congress; and being a branch of commerce, the act 
of New York is a regulation of it, and therefore void.— 
After passengers have left the ship and mingle with the 
citizens of the States, then they may be taxed. A tax 
like this destroys the uniformity which ought to exist 
throughout the Union. The municipal power of the 
States cannot prohibit the introduction of passengers, 
except to protect itself against disease. Congress has 
passed acts in aid of the State regulations of quarantine, 
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and thus they have become regulations by Congress it- 
self. 

If New York may thus tax passengers, citizens of the 
United States as well as foreigners,—then every other 
State may do the same, on every railroad and river 
throughout the Union. Perhaps nine-tenths of the pas- 
sengers landed at New York pass through to other places. 
The police power cannot pass beyond its proper limits. 
In guarding the health of its citizens, it cannot authorize 
a tax which regulates commerce. 

Catron, J., read an opinion giving his reasons for con- 
curring in the judgment. Among other things, he claim- 
ed that Congress has, by its legislation, covered this 
entire subject, and referred to several acts in relation to 
the transportation of passengers; and that the act of New 
York was a violation of the 14th article of the treaty of 
1796 with Great Britain. 

The opinion of McKIN-ey, J., was read by Carron, J. 
It concurred in declaring the laws void; but added an ob- 
jection founded upon that article in the constitution, 
which relates to the importation or migration of persons 
into the country before the year 180s, 

Grier, J., concurred, but read no opinion. 

Wayne,* J., concurred entirely in the opinions given 





*Mr. Justice Wayne is said to have made a curious statement in regard to 
the case of New York v. Miln, which had been so much relied on by the coun- 
sel for the defendants in error, and in which it had been decided that the tax 
on alien passengers was a health regulation, and not in conflict with the exclu- 
sive power of Congress to regulate commerce. He wished to set the court 
rectus in patria in regard to that decision. It had never commanded the assent 
ofa majority of the court. At that time the court consisted of only seven mem- 
bers. Three judges were in favor of asserting the exclusive power of Con- 
gress for the regulation of commerce, and three were opposed to it. Justice 
Baldwin did not agree in the reasoning of either side. Justice Thompson was 
designated to write out an opinion for the court. He did so, but taking the 
ground that persons were not the subject of commerce, and that the act was 
merely a health regulation. The other judges would not adopt it, and Judge 
Thompson read it in court as his own opinion. Judge Barbour was then se- 
lected to write out the opinion of the court, which he did. It was read the 
day after the adjournment, and in presence of all the members of the court, but 
Judge Baldwin. When he examined it he at once dissented from it, and with- 
out his assent it had not the assent of a majority of the court. sudge Baldwin 
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by Catron, J., and McKIn.ey, J., but said it was not 
necessary to decide the question of the exclusive power 
of Congress, although on that point he concurred with 
McLean, J. He stated eight propositions, substantially 
as follows: 

(1.) The acts of New York and Massachusetts are un- 
constitutional and void, being regulations of commerce. 
(2.) States cannot tax commerce of the United States for 
support of police laws. (3.) Congress having by sundry 
acts regulated the admission of aliens, the acts in question 
are in violation of said acts of Congress. (4.) The acts 
of New York and Massachusetts, imposing a tax or obli- 
gations on masters of vessels engaged in commerce, are 
void as being violations of the constitution and the acts of 
Congress. (95.) The ninth section of the first article of 
the constitution concerning the importation and emigra- 
tion of persons prior to the year 1808, relates to other 
persons, as well as slaves. (6.) The prohibition by the 
constitution of giving a preference to one part over anoth- 
er is also infringed. These taxes are a violation of the 
article which requires uniformity of taxation. (7.) The 
power of Congress over commerce includes navigation and 
the rights of navigation in all its branches, and the trans- 
portation of passengers is one of its branches. (8.) States 
may pass quarantine laws, and impose penalties, and ex- 
act payment of expenses, and such laws are not regula- 
tions of commerce. 





immediately went in pursuit of Judge Barbour to have a correction made. He 
had just left his lodgings for the steamer, which was to convey him home.— 
Judge Baldwin, therefore, had no remedy for misrepreseutation of his opinion 
and vote upon the bench—for he had agreed to the opinton, before it was writ- 
ten—but to express his dissent in his book, called views of the constitution.— 
The effect of this series of errors, is that an irrepealable law is passed by the 
Supreme Court by a vote of three to four. It has gone forth to the country as 
judicial law; on the faith of it suits are brought, and greut expense is incurred 
in litigating them. At the eleventh hour of the eleventh year of its duration, 
however, one of the judges who voted against the law, brings to light the mode 
in which it was passed, and annouuces that this court will no longer enforce it- 


[Ed. M. L. Rep. 
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Taney, C. J., dissented. There isa difference between 
the cases of Massachusetts and New York. The law of 
the former State affects the passenger after the arrival 
within its jurisdiction and before landing. It is a part of 
the pauper law of the State, and intended to create a 
fund for the support of foreign paupers. Its character 
cannot be misunderstood. If the passenger chooses to 
remain on board, and not to land, nothing is to be paid. 
It is a tax upon the passenger. Ifthe plaintiff recovers, 
he will recover the money which he has paid for others. 

The first inquiry, therefore, is, whether the constitu- 
tion has given to the general government a power to com- 
pel the State of Massachusetts to permit any person of 
any description, paupers or otherwise, to come into its 
borders? Congress has never attempted to exercise any 
such power. This question was decided, in my opinion, 
in several cases. The State may remove persons who 
are hostile to its peace or morals, and if it may expel, it 
may keep them out. The State alone has this power.— 
This was so decided in Groves y. Slaughter, 15 Peters, 
297, in Mississippi, in relation to the introduction of slaves. 
The United States have no power over the question who 
shall, or shall not, reside in a State. The State alone 
may exercise this power according to its discretion. If 
the general government can control this power in any re- 
spect, then the real and substantial power isin Congress 
and not in the States. But the State has, in my judg- 
ment, the sole control of this whole subject. Now, Mas- 
sachusetts deems the introduction of pauperism and 
disease a dangerous incident to the introduction of aliens, 
and the history of the case shows that a fearful amount 
of increase of expense has been thrown upon her. She, 
then, having the right to reject and refuse aliens entirely, 
may annex such conditions as seem proper to protect the 
interests of her own citizens, and extend her humane 
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provisions to this class of unfortunate strangers. Her 
government is charged with the duty of protecting her 
own citizens, and the acts in question are a proper exer- 
cise of her discretion as to the manner of doing it. The 
constitution makes no distinction between different class- 
es of aliens. The States may make such distinctions as 
they please. This court cannot supervise or regulate 
this exercise of discretion. It would be utterly ineapable 
of ascertaining who might perhaps become paupers, or 
diseased, who rich andwho poor. This must be done by 
local authorities, in the mode directed by State laws. I 
can, therefore, see no ground for the exercise of this 
power by the general government. It is a power of self 
protection reserved by the States. 

The question as to the exclusive power of Congress 
over commerce, was fully discussed in the “ License 
cases ;” and I then expressed the opinion, and five judges 
held, that the power of Congress was not exclusive. The 
opinions then expressed are referred to, as fully disposing 
of the question. 

But there has been no treaty or act of Congress pro- 
duced which gives to all aliens a right to land in the 
States unconditionally. It would startle the States, if 
Congress is now to be held as having the whole power 
over the introduction of aliens into States. It would 
throw into hands of ship-masters power to bring and land 
just whom they pleased ; for Congress has made no pro- 
vision for any distinction between felons, paupers, or di- 
seased persons. All whom the cupidity of the shipmaster 
may lead him to bring, must be landed and mingled with 
the citizens of the States, at his will, if the States may not 
regulate and control it. There is no conflict between any 
treaty or law of Congress and these acts of the State of 
Massachusetts. It imposes no tonnage duty, or tax upon 
commerce, but annexes a condition to the landing of pas- 

VoL. vill.—No. 24, 
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sengers, and regulates the terms upon which they may 
be admitted to enjoy the protection of the State. 

If these laws are void, then the emancipated blacks of 
the West Indies, or free blacks from any quarter, have 
the free and uncontrolled right to enter the Southern 
States at theirwill, hire houses, and remain there without 
restraint by State laws. It can hardly be supposed that 
any rule by which such a consequence would follow was 
ever expected to be established by those who framed the 
constitution ; and the States, +» forming the constitution, 
never granted away their indisputable rights over the 
subject. 

I shall not enter into an inquiry concerning the authen- 
ticity of the reported decision in the case of New York v. 
Miln. I have never regarded it as questionable. It was 
drawn up after the declaration of opinions by all the 
judges in aconference upon the ease. 

The opinion was read in open court without objection 
being heard, and we have never seen any dissent but that 
of Mr. Justice Story. The transportation of passengers 
is not a branch of commerce. ‘Fhe tax under the New 
York act was imposed not only to guard against the evils 
and burthens of foreign pauperism, but to aid in the re- 
formation of juvenwe delinquents. But nothwithstanding 
this latter application of the money, the constitutionality 
of the statute is defensible on other grounds. 

DANIEL, J., dissented, and expressed the greatest alarm 
at the consequences which would result from thus break- 
ing down some of the most important rights of the several 
States, and declared that it was his solemn duty to puton 
record his most emphatie protest. The power of Con- 
gress over commerce is not exclusive, and the exaction of 
money from alien passengers, as a condition of their en- 
trance into the States, is not a regulation of commerce, 
but is a tax which the States may justly assess upon 
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every person within their limits and jurisdiction. Pas- 
sengers are not imports, in the meaning of the constitu- 
tion, and no clause can be found in that instrument by 
which the States have granted to the Federal Govern- 
ment any power over the subjects of pauperism, or the 
admission of foreign immigrants into the States. 

NELSON, J., dissented, but did not give an opinion at 
length. 

Woopsury, J., dissented. The laws are to be sustain- 
ed on three grounds. (1.) The enactment of such laws 
is a proper exercise of the police power of the States.— 
(2.) It belonged to the States, as part of the sovereign 
power, to regulate the admission of aliens. (3.) It was 
part of the taxing power of the States. Whatever may 
be thought of the expediency of the particular details of 
the law, I have no doubt of the clear and unquestionable 
right of the States to enact sucha law. The tax seems 
to be a legitimate part of the pauper regulations, and is 
not too large or unreasonable, considering the great 
amount of expense which foreign pauperism throws upon 
the citizens of the States. Paupers may be entirely ex- 
cluded, and the Supreme Court has so repeatedly declared ; 
and if this may be done, certainly conditions may be an- 
nexed to their admission. States may, indeed, impose 
any conditions upon any foreigners, paupers or others, as 
conditions upon which they may come into their limits, 
or exclude them entirely. This is an essential part of 
sovereign power, and has never been granted away by the 
States to the Federal Government. This has been exer- 
cised in one form or another, by more than half the States 
in the Union, and particularly in the slave States. Nor 
is there in the constitution any prohibition upon the 
States against doing what Massachusetts has done.— 
There are some prohibitions upon the States, but this is 
not among them. It is not a tax on imports. A passen- 
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ger is not an import, nor an article of commerce. Who 
is the importer, if a passenger is an import? He comes 
of his own volition, and is therefore his own importer, 
if he is imported at all. The power of Congress over 
commerce is not exclusive. 

Judgment reversed in each case. 


IMPORTANT DECISION IN THE TELEGRAPHIC CASE OF ALEXAN- 
DER BAIN AND 8. F. B. MORSE. 

The Chief Justice of the Circuit and District Court of 
the District of Columbia, to whom, under the laws of 1839 
and 1836, the power is given to reverse or approve the 
decision of the Commissioner of Patents, has laid before 
the Commissioner his opinion in the ease of Bain and 
Morse. The case was argued some weeks since, in Cham- 
bers. 

The following paragraphs from the opinion of CRancu, 
Ch. J. state the case and conclusion with sufficient preci- 
sion. 

* * There cannot be a patent for a principle, nor for 
the application of a principle, nor for an effect. Two per- 
sons may use the same principle and produce the same 
effect by different means, and without interference or in- 
fringement, and each would be entitled to a patent for his 
own invention, Godson, 63, 68, 74. 

Soin the present case, although the forms used by both 
applicants are the same, and the subject the same, yet as 
the effect is produced by means which appear to me to be 
so different as to prevent an interference, the question of 
priority of invention does not arise. 

It is not a case, therefore under the Sth section of the act 
of 1836, but under the 7th section of the same act, so that 
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each of the applicants may have a patent for the combi- 
nation which he has invented, claimed and described in 
his specification, provided he shall have complied with all 
the requisites of the law to entitle him to a patent. 

If this were doubtful question I should still think it 
my duty to render the same judgement, so as to give Mr. 
Bain the same right to have the validity of his patent 
tested by the ordinary tribunals of the country which Mr. 
Morse would enjoy as to his patent, and finally, to obtain 
the judgment of the Supreme Court of the United States 
upon it. For if the Commissioner and the Judge should 
reject Mr, Bain’s application for a patent, the decision 
would be final and conclusive against him, unless he could 
obtain relief by a trial in equity under the 16th section of 
the act of 1836, and the 10th section of the act of 1839, 
which it is said, is doubtful. 

I am, therefore, of opinion, and so decide, that Samuel 
F, B. Morse is entitled to a patent to the combination 
which he has invented, and claimed and described in his 
specification and drawings. 

And that Alexander Bain is entitled to a patent for the 
combination which he has invented, claimed and described 
in his specification and drawings—provided they shall, re- 
spectively, have complied with all the requisites of the 
law to entitle them to their respective patents. 
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Supreme Conrt of Penn'a.--Eastern District--PGil'a. 


ABSTRACTS OF DECISIONS. 


Marcu 5, 1849. 

The Commissioners of a District who are authorized to grade and pave 
a public street are liable for injuries accruing to a private right of way 
down which the water from the street is thereby diverted, for they are 
bound to make proper provisions for carrying off the waste water. Com- 
missioners v. Wood. 

The tenant or occupier is entitled to recover for the damages to his oc- 
cupancy without regard to his title, and a recovery in such action will 
bar all others for the same cause. J). 

An offer to construct a culvert for the purpose of carrying off the water 
—rejected by the plff. is a bar to a recovery for any injury which would 
thereby have been prevented. Jb. 

Consequential injuries to property to which a private alley is not appur- 
tenant, are inadmissable in an action for a nuisance, destroying the use of 
the alley. Jb. 

A plan of the District of Kensington under the act of incorporation is 
complete on its approval by the Court, though it be notrecorded pursuant 
to the act. Jb. 

And proceedings in the Quarter Sessions assessing damages to the 
plaintiff, by reason of the opening of the alley laid out on the plan for 
public use, is evidence of a lawful taking for public use, although it is not 
shownthat the damages have been paid for it. Jb. 

Where a will is written on several sheets of paper fastened together by 
a string, proof by two witnesses of the signature of testator at the end 
thereof, is sufficient under the act of Assembly. Whether all the sheets 
were attached at the time of the signing, or whether there has been a 
subsequent fraudulent addition, is for the jury, as in ordinary cases. Gin- 
der v. Farnum. 

The waiver of protest by an endorser on the day of the maturity of the 
note, puts him in the same situation as if protest had been made and 
proved, and there being no contradictory evidence it is proof under the 
act of Assembly of demand and refusal and notice. Scott v. Greer. 

Evidence of the contents of a placard posted up in a bank—offering to 
make collectio»s on certain terms, is evidence where the President after 
notice to produce, fails to account for it, in an action against the bank for 
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negligence in failing to make a eollection—without proof that the plaintiff 
read it or acted upon it. Wingate v. Mech. Bank, 

Parol evidence admissable to explain the meaning of short entries ina 
bank book, in an action against the bank. Jb. 

Where a bank received for collection a note payable in another State, 
under an agreement to collect it for seven per cent., and negtects to give 
information of non-payment and to return the note to the depositor with- 
in a reasonable time, they are liable te an action. Jhb. 

And if at the time of the trial the note is barred by the statute of limi 
tations, and the bank has never until then returned it to the depositor, and- 
there is no evidence of the insolvency of the maker, the measure of dam 
ages will be the amount due on the face of the note with interest, less the 
7 per cent. for collection. Jb. 

Where under a count for negligence in nof collecting, the case has been 
tried on the merits and the recovery was on the ground of neglect to in- 
form the depositor of the non-payment, and to returm him the note, the 
variance cannot be o jected in error. Jb. 

Marcu 6. 

Though a will and the codicils form but one testament and speak from 
the date of the last codicil, yet they constitute distinct instruments and a 
bequest by the will of the residue ‘to the legatees,” will be confined to 
such legatees as are therein namedand to such legatees as are substituted 
by codicil for some of them. lsop's Appeal. 

Where testator re-publishes his will and the codicils, and in the attes- 
tation styles them codicils—they do not thereby become part of the will 
but remain codicils. Jb. 

Testator by his will gave certain pecuniary legacies, and directed the 
residue if there was one, to be divided pro rata among the legatees in the 
proportion their legacies bore to the residue. By subsequent codicils he 
gave legacies to other persons. Afterwards he made a copy of the orig- 
inal will and of the several codicils, retaining the original dates and sep- 
arate executions, and re-executed and re-published the same with tke 
several codicils— Held, that the codicil legatees, excepting those substitu- 
ted for the legatees in the original will, were not entitled to share in the 
residue—but that it was to be divided exclusively among the legatees 
named in the will and those substituted for some of them by codicils. Jb. 

Testator by a codicil bequeathed to various legatees certain amounts 
likewise of said stock— 





“5 per cent. C. stock now in my possession 


of said stock—of C. stock, and the balance 4,000 to A”—which amount- 
ed in the whole to $69,000. At that time he held but $64,000 of C. stocks. 
Subsequently he parted with a portion of the stock—the legacies are pro 
tante adeemed. Subsequently to the transfer of the stock by him, he re- 
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cited that there were sundry memoranda of bequests to the families of 
A. (some of whose children were among the stock legatees) and of B. 
the particulars of which he did not recollect but which he confirmed and 
charged on his estate in the same manner as if therein stated. Held, 
that the adeemed legacies were not thereby revived; the codicil giving 
the stock legacies being the only memorandum which could be found. Jb. 

By a separate codicil of same date he recited that he believed he had 
made further provisions in the memoranda referred to for the family of 
A., if not, he bequeathed to each of her children by name $5,000. In his 
previous will he had bequeathed to A. a legacy for life remainder to her 
daughters. Held, that these legacies were conditional—that testator 
showed—by provisions for ‘‘the family of A’’ he meant her children, 
and that only such of them as were not provided for in the codicils not 
then before him were entitled to the legacies of $5,000 each. Jb. 

Testator having by his will given a legacy to A. by codicil reciting the 
death of A., bequeathed the sum intended for A. to C. C. is thereby 
substituted for A. and becomes entitled to share in the residue under a 
bequest thereof to the legatees in the will. Ib. 

Where a legacy is given in trust for A., for life remainder over, A. is 
not entitled to the possession of the legacy. 

Marcu 9. 

A master of a vessel in a port of refuge is not justified in selling the 
cargo as damaged, by showing that he acted in good faith, and under the 
advice of surveyors called by him: who recommended a sale for the benefit 
of all concerned—if it be shown that no necessity existed for the 
sale. Myers v. Baymore. 

A certificate of discharge in bankruptcy is no defence to an action for 
rent accruing under a demise for years, after a decree of bankruptcy and 
before discharge. Prentiss v. Kingsley. 

A. & B., partners as commission merchants, received goods on consign- 
ment for sale. B. died and A. sold the goods and became a certificated 
bankrupt. The executor of B. is liable to the consignor for the proceeds 
of the goods. Heberton v. Jepherson. 

Unless the contrary appear, additional counts are presumed to have 
heen filed by leave of the court. Jb. 

Marcu 12. 

Twenty years adverse user of a way under claim of right, is sufficient 
to authorize a presumption of a grant. And thet it was adverse may be 
presumed if the user was notorious and in the ordinary manner and not 
under circumstances showing it to have been by leave and favor or by the 
courtesy of the owner. LEsling v. Williams. 

A compulsory non-suit under the statute is no bar to another proceed- 
ing for the same cause. Bournonville y. Goodall. 
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Where plaintiff in a sci: fa: on a mechanic's claim has been non-suit- 
ed, he may file another claim for the same demand and proceed thereon, 
though the former claim remains on the records of the court. Jb. 


Marcu 14. 
A. having mortgaged land to secure his Londs, conveyed the land to B. 


who agreed to pay the mortgage debt and interest. B. having failed to 
pay the accruing interest, it was paid by A. and receipts endorsed on the 
bond. A. then purchased the bond and mortgage and took an assignment 
in the name of a trustee. On a sale of the land by the Sheriff he is en- 
titled as against a subsequent judgment creditor of B. to receive from the 
proceeds, the principal of the mortgage debt, together with the interest 
he had paid, which B. had agreed to pay. Morris v. Oakford. 


Marcu 15. 
A new promise by one partner takes the case out of the statute as to 


all. Itneed not be specially replied, though it was to pay in one, two 
and three years. Oakley v. Keerl. 

The Orphan’s Court on an application for the distribution of a balance 
in the hands of an administrator cannot take cognizance of a disputed 
claim by the administrator personally on one of the distributees. Car- 
ter’s Appeal. 

Where the Sheriff under a liberari delivers possession of premises held 
under a lease for years, he should return that fact specially.’ A return 
that he had delivered possession without more, renders him liable for a 
false return. McMichael v. McKeon. 

The right to reimbursement for a party wall is personal to the first 
builder, and does not pass by his grant of the lot, house and appurtenan- 


ces. Todd v. Stokes. 
Marcu 19. 
In an action against a Sheriff to recover the penalty for taking fees for 


services not compensated by the act, it is sufficient to aver that they were 
taken for services other than those provided for by the act, without speci- 
fying for what alleged services they were demanded. Overholtzer v. 
McMichael. 

Where the defendant's counsel in a proceeding before an alderman, 
admits a letter to be genuine, the hand writing need not be proved on an 
appeal. Jb. 

A foreign attachment against A. was served on B. as garnishee, after 
which A. acting as agent for third persons, deposited cash in his own 
name with B., and also procured B. to purchase on discount drafts drawn 
by him in his own name, though in fact as agent, which were paid by his 
principals. A. drew out the funds by his checks and applied them in the 
business of his principals. _B. is liable to the attaching creditor, although 
the jury found that all the funds were deposited and drawn out by A. as 
agent for others. Jacksonv. Bank of U. S. 
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In a scire facias against a bank, garnishee, in such case, the cashier is a 
competent witness for defendant, although the money was paid out on 
A’s checks by his direction. Jd. 

On writ of error taken by plaintiff in foreign attachment. to proceedings 
against the garnishee, the Court cannot notice an alleged error in a judg- 
ment for plaintiff, on plea of mul tiel record to the scire facias against the 
garnishee. Ib. 

A sale of a lot by a plan on which a public street is laid out as one of 
the boundaries, and a conveyance describing the lot as a Jot on W. street 
as the same shal] be opened ; and bounded on the south by W.street,does 
not create a covenant on which the grantors are liable where the street 
was subsequently vacated by Legislative authority, and the grantor en- 
tered upon and occupied the land over which it was laid out. Bellinger 
v. Union Burial Ground Soc. 

If defendant in his prayer for instructions sets up a broader right than 
he is entitled to, the judge should not deny it altogether, but should ex- 
plain to the jury the true extent of his right. Amer v. Longstreth. 

Where parties have entered into an amicable action to try their respec- 
tive rights to a division wall, part of which has been wrongfully used by 
defendant: it is error to instruct the jury that if there had been a wan- 
ton invasion of plaintifis rights, they were not confined-to the actual dam- 
age done. Ib. 

Testator bequeathed one share of his estate to his wife, and two shares 
to the use of his son, an infant, and directed if his son shculd die, the 
shares bequeathed to him should be kept invested for fifteen years after 
testators death, and if his wife remained a widow then paid to her, but 
if she married or died within that time, to his sisters. The son dying in 
his minority more than fifteen years after testators death, his administra- 
tor is entitled to the legacy. McGuigan v. Christy, 


Errata and Omissions of the Printer in Abstracts Publish- 
ed in the March Number. 


January 22, line 1, for ‘‘a ship’—read “a general ship.” 
Do 26, line 1, dele * first.’ 
Do do 7, for “is evidence” read—* is not evidence.” 
Page 425, line 16, for “an account which” read—“an account with 
the same parties which” 
Page 425, line 17, 18, for “ of such bonds, coupons entitling to’’—read 
” of such bonds and of coupons entitling the bearer to” 
Page 425, line 20, for “ or” read “on” 
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Page 427, Feb. 8, 4 line, for “ Error” read “ Record.” 
Do Feb. 12, last line, to read thus—“ my wife one part; to each 
child one part; my mother-in-law to live, &c.’’ 
Page 428, line 2, for “the” read “two” 
Do 3, for “ partner”? read “ partners.” 
Do 3, for was “‘a company” read ** was A. and company.” 
Page 428, Feb. 19, line 14, for “devise even” read “ devise aver,” 
after codicil—read ‘ and.” 


New Publications. 


Denio’s Reports of the Supreme Court of New-York.—We have just 
risen from the perusal of the 4th volume of these Reports, published by 
Gould, Banks & Gould, Albany; and Banks, Gould & Co., New-York. 
The style in which the work is presented to the public, needs no com- 
mendation. But we desire to gossip with our readers concerning the 
work and its contents. Nearly a quarter ofa century ago, while sojourn- 
ing at Saratoga Springs, we occasionally visited the law office of Judge 
Cowen, and the printing office of G. M. Davidson, and were treated with 
great civility by these worthy citizens. Our distinguished friend Judge 
Cowen has left this world, but he has left a high reputation behind him. 
Our friend Davidson, we are glad to perceive, by the imprint on the 
volume before us, is still alive and busily engaged in making excellent im- 
pressions for the benefit of mankind. 

This volume contains many interesting decisions. The celebrated case 
of Freeman v. The People, settling many interesting questions relative to 
the trial of insanity, is the first case in the book. In Abbott v. Draper, p. 
51, it is held that money paid on a parol contract, void by the statute of 
frauds, cannot be recovered back, on that ground, if there has been no 
breach by the other party. In page 97 it is decided that an action may 
be maintained by a person, not a party to a contract,on a promise made, 
upon a valid consideration, to another person for the benefit of the plain- 
tiff, and that such promise may be declared on either according to the 
facts, or according to its legal effect, as a contract with the plaintiff. In 
Deyo v. Stewart p. 101, the law regulating trespasses of cattle over in- 
sufficient fences is treated of ; and in Lyke & Dumond v. Van Leaven, 
p- 127, there is some learning to show how far the owner of swine is an- 
swerable for their trespasses in viciously injuring a neighbor’s cow. In 
Stearns v. Marsh, p. 227, the rights of pledger and pledgee of personal 
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property are discussed, and the manner in which the creditor may en- 
force payment of his claim by disposing of the collaterals deposited with 
him, is prescribed with great particularity. In More v. Howland, p. 264, 
it is held that the bona fide sale of one’s credit, by way of guaranty, for a 
compensation over 7 per cent., is not usurious. In Silsbury, et. al. v. 
McCoon, et. al. p. 332, it is held that the owner of corn cannot sustain an 
action of trover for the whisky into which it was manufactured by another 
without authority from the owner; that the property is thereby so 
changed as to lose its identity, and that the question, in such case, does 
not depend upon the wrongful motives of the trespasser. In Corning v. 
Ashley et. al., p. 354, it is held that a book account containing only a sin- 
gle charge of goods sold to the defendant is not evidence, where there had 
been no regular dealings between the parties. In Whitney v. Hitch- 
cock, p. 461, the practice of allowing exemplary damages, in actions of 
tort, seems to receive some restriction. We are pleased to see in p. 65, 
that after a few vigorous exertions, the law of New York is restored to 
its primitive purity in regard to the rule, in demurrer, to give judgment 
against the party who committed the first fault in pleading. There seems 
also some change for the better in The People v. John Erwin and Mary 
Ann Clark, p. 129, in which the case in 2 Hill, 558, is explained, and itis 
now held that one who demises a house with intent that it be kept for 
purposes of prostitution, and derives a profit from that mode of using the 
property, is liable to indictment for the misdemeanor. But we are dis- 
tressed to perceive, from the facts disclosed in Wait v. Day, p. 439, that 
the want of religious instruction ‘at Sandy Hill,” is still a serious griev- 
ance, and that a former cashier of the ‘* Washington and Warren Bank” 
applied his funds in detriment of his creditors, to an object which was not 
sanctioned by the Supreme Court. Bronson, Ch. J. holds that ‘a pur- 
chase made by way of gift, or advancement to a mistress, although it 
may not look to future co-habitation, cannotbe supported. Creditors have 
a higher and better claim than such a woman.” It is scarcely necessary 
to say that the cashier referred to was not the gentleman who lamented 
the want of “ stated preaching.” 

In Piper v. Elwood, p. 165, the Court maintains the doctrine that a 
sale on execution of personal property which is afterwards recovered 
from the plaintiff by the defendant, as not liable to execution, is not a sat- 
isfaction pro tanto. This is certainly in accordance with justice; although 
it does not altogether square with the Pennsylvania case of Caldwell v. 
Freeman, 10 Watts 9. 
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Rerorts or Cases argued and adjudged in the Superior Court and 
Court of Errors and Appeals, of the State of Delaware, from the or- 
ganization of those Courts under the amended Constitution ; to which 
are added select cases from the Courts of Oyer and Terminer and 
General Sessions. Published at the request of the General Assembly. 
By Samuel M. Harrington, one of the Judges of the said Courts.— 
Vol. [V. Dover: Printed by S. Kimmey. 1848. 


We have received this volume of Reports from our sister State, and 
looked through it. There are several cases that deserve the attentive 
consideration of the profession ; they cover important points; apply gen- 
eral principles to grave interests; and are in every respect worthy the 
confidence of the community, and highly creditable to the learned and 
conservative court which pronounced them. Thus, Hall v. The State of 
Delaware, p. 132, 154, is unquestionably sound common law. Some of 
the cases attract our notice as they exhibit a different phase of society 
from our own; thus :—The State v. George Platt, p. 154, gravely de- 
cides that persons appointed by the State to manage a lottery for the 
benefit of a College, are trustees and not public officers. 

So Redden v. Spruance, p. 217, where it is held that State proprietors: 
are liable to the master of a slave for taking him as a passenger, hnowing 
him to be a slave, and thus aiding his escape. 

And they are bound to inquire with due diligence into the condition of 
colored passengers. 

We notice that the Superior Court have adopted as a general rule sub- 
stantially our affidavit of defence law—vide p. 209. 

The Smyrna Steamboat Co. v. Whilldin p. 228, is an interesting case 
on the law of collision on water. The most important and most interest- 
ing case in the book is Bailey v. The Philadelphia, Wilmington and Bal- 
timore Railroad Company, p. 389. We have heretofore seen this case. 
The learned Judge who delivered the principal opinion was kind enough 
to send a ¢opy to the editors of this Journal, in sheets, for which we take’ 
this occasion to thank him. It was too long for our columns or we should 
have printed it at that time. And we now refer to it with much pleasure 
and are glad to have an opportunity to call professional attention to the 
sound, constitutional views so elaborately argued, and so worthily set 
forth and considered by the learned Judge. So much professional and 
popular ignorance, as well as prejudice, exists on the subject-matter here 
in controversy that any Judge who carefully considers and deliberately 
decides the grave questions of the Constitutional rights of great public 
corporations on which their value depends is a public benefactor. This 
opinion alone gives this volume great value and general importance. 
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The case of Rice v. Faster, p. 479, is a well considered and important 
one. It discusses the subject-matter of licenses to retail intoxicating 
liquors under acts of the Legislature. This topic is now attracting pro- 
fessional attention, and may be considered together with the Massachu- 
setts and Pennsylvania decisions. 

The State v. Buzine, p. 572, is a good case on the subject of extradition. 

On the whole this is a most excellent volume of Reports, highly ered- 
itable to the judiciary, the State and the Reporter. 


Reports of Cases argued and determined in the Superior Court of the 
city of New York. By the Hon. Lewis H. Sandford, one of the Jus- 
tices of the Court. Volume 1. New York: Published by Banks, 
Gould & Co., Law Booksellers, No. 144 Nassau street, and by Gould, 
Banks & Gould, No. 104 State street, Albany. 1849. 


We have scanned this volume of Reports with some care, andare well 
satisfied with the Reporter’s part of the work. 

In order to understand the true value of the Reports, the character and 
jurisdiction of the Court must be stated to the reader: this is well set 
forth in the publishers’ preface a part of which we present:—* It (the 
Court) has jurisdiction of all actions, in which, either the subject matter 
is within the city, or the parties are there served with process. Under 
the Judiciary Act of 1847, and the Code of Procedure, this jurisdiction 
extends to equitable, as well as legal actions. By both of those statutes, 
its decisions are subject to review in the Court of Appeals, and are re- 
moved directly thither for that purpose. Thus, in the city of New York 
and in respect of parties there served with process, although residing 
elsewhere, the Superior Court is in point of civil jurisdiction, on the 
same level with the present Supreme Court of the State. 

Formerly, when its judgments were reviewed in the late Supreme 
Court, and when it had no equitable jurisdiction, it became, and for near- 
ly twenty years was, the ‘principal commercial Court in the city. Pro- 
bably no single legal tribunai in the United States, has within that period 
passed upon as many important questions of commercial law, or upon 
suits involving so much property, as has the New York Superior Court. 
From its elevated character, its situation in the American Metropolis of 
trade and commerce, and its enlarged jurisdiction; it is believed that 
faithful reports of its decisions, will be an advantage to the bar, not only 
of this city and State, but of the whole country. The barof New York 
has long expressed a desire tor such a publication ; and Judge Sandford 
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having, for a time, in addition to his arduous duties on the bench, under 
taken the labor of preparing them, the publishers are confident that the’ 
series of reports now offered, will command the approbation of the pro- 
fession, both for their entire accuracy and their intrinsic merit. 

The publishers’ commendation of these reports are strictly and literally 
correct. Judge Sandford has thoroughly and carefully performed his 
duty, and it affords us much pleasure to call professional attention to his 
labors. 

It appears that Judge Oakley’s opinions were generally orally deliver- 
ed, but had this fact not been stated, it could not have been ascertained 
from a perusal of the beok. They appear to be fully and accurately set 
forth and stated. 

The publishers have printed their book in a becoming style, and the 
typographical and general execution is such es will commend itself to the 
profession. 


Unitep Srates Dieest; Beinga Digest of the Courts of Common’ 
Law, Equity and Admiralty, in the United States. By John Phelphs 
Putnam, of the Boston Bar. Vol. 1. Annual Digest for 1847. Bos- 
ton: Charles C. Little and James Brown. 1848. 


We have been much pleased by the careful study of some of the titles 
in this volume. 

It is the first of the Annual series which is to be continued by a similar 
volume every January. 

Works of this kind are indispensable to the profession in this country 
where no professional emolumeuts will justify one ix the purchase of 
many of the volumes of Reports which the press is continually sending 
forth. The Reports of twenty-two out of the thirty States, together 
with Howard's S. C. Reports and United States Cir. Court Reports are 
here digested. 

This volume is also a supplement to the former United States Digest 
embraced originally in three volumes; to which two additional supple- 
mental volumes were added; all of great value to the profession as the 
finger guides to the cases. We have heretofore noticed the Supp. to U- 
S. Dig. (7 Penn. Law Jour. 341) and see no reason to change our views 
as there expressed. 

A well prepared table of cases covering one hundred and twelve pages 
is not the least valuable portion of the editor’s labors. 'Wecommend this 
greatly and trust that we shall never again be offended by a Digest with- 
out a table of cases. 
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We are informed that the defect in the other volumes is to be rem- 
edied soon, as a carefully prepared table of all the cases digested is now 
in press. 

Messrs. Little & Brown deserve the thanks of the profession for their 
costly and well printed Digests, and we trust they may be amply repaid 
for all their outlay of capital and labor. 

It is scarcely necessary to add that the typographical execution sustains 
the reputation of the publishers. 


The Western Legal Observer.—This is a new and valuable periodical, 
published at Quincy, Illinois, under the editorial supervision of Charles 
Gilman, Esq. Mr. Gilman is favorably known throughout the United 
States. He was, until recently, one of the editors of the Western Law 
Journal. He is the author of Gilman’s Digest ef the decisions of the 
Supreme Courts of Illinois and Indiana and the United States Circuit 
Court. And the 4 volumes of Gilman’s Reports of the decisions of the 
Supreme Court of Illinois are presented to the profession in a style which 
commends the talents and industry of the reporter to the favorable con- 
sideration of the profession im his new labors. The Western Legal Ob- 
server is well conducted and is published at the very low rate of two dol- 
lars per annum. 


Tue New Lisrary or Law anp Equity. Edited by Francis J. 
Troubat, Esq., Hon. Ellis Lewis and Wilson M’Candless, Esq. Vols. 
12,13 and 14. M’Kinley & Lescure. Harrisburg. 1848. 


The 12th and 13th volumes of this work are bound in one, and contain 
the exceedingly valuable Digest of William Tarn Pritchard, one of the 
Proctors of the Ecclesiastical and Admiralty Courts in Doctors’ Com- 
mons. This Digest has been noticed in a former number of the Journal. 

The 14th volume contains, as far as letter K. of The Law Lexicon, or 
Dictionary of Jurisprudence, explaining all the technical words and 
phrases employed in the several Departments of English Law, with an 
explanatory as well as literal translation of the Latin Maxims contained 
in the writings of the ancient and modern Commentaries. By J. J.S. 
Wharton, Esq. of the Middle Temple, Barrister at Law, &c. 

The value of the selections from the latest English publications, and 
the handsome style in which the publishers present the work to the pub- 
lic, commend the New Library of Law and Equity to the favorable con- 
sideration of the profession. 








